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REPLY TO RESPONDENT’SRESPONSETO PETITIONERS’ MOTION FOR
SUMMARY JUDGMENT

NOW COMES the Petitioner, Village of Robbins, illinois, and Allied Waste

Transportation,Inc., by and through undersignedcounsel of record, and hereby

respectfullysubmit their Reply to Respondent’sResponseto Petitioners’ Motion for

SummaryJudgmentandstatesasfollows:

I. RESPONDENTNOT ABLE TO FIND ISSUESOFMATERIAL FACT

There arenone. The siting was approvedby the Petitioner(Village) and the

permits were issued by the Respondent(JEPA) concerningthe Robbins Resource

Recoveryfacility. The original siting and permitting covereda numberof pollution

control activities at the site including collection, processing,sorting, storing, recycling

anddisposingofmunicipalsolidwaste(MSW). By makingarequestfor modificationof

thepermit thePetitioneris not attemptingto adda newactivity that wasnot coveredin

theoriginal siting; it is modifyingapermitconcerningafunctionthat wasapertinentpart

oftheoriginal sitinghearing. Theissue,simplystated,is whetherissuingthepermit
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wouldviolatetheAct. Respondentmustat leastreasonablyidentify aviolationto afford

thePetitioneran opportunityto respond. Respondentstatesthat becausethe original

siting applicationwasnot submittedwith thepermit application,and thus the illinois

EPA did not havethe benefit of the siting applicationat thetime of its decisionunder

review, that it cannot determineif a violation would occur by issuing the permit

requested. Respondent’sResponse.P. 3. In additionto theaffidavit ofMayorBrodie,

who servedas Clerk and/orMayor during all relevantperiods, the JEPA’s pleading

supportsthePetitioner’spositionthat the modificationwould not result in a violation.

TheIEPA hadbeforeit all theprior informationconcerningbothits issuedpermitsand

previousapplications. The fact that theseitems were not physically attachedto the

submissiondoesnotresultin theBoardhavingto ignorethehistoryoftheapplicationby

thePetitioner. Alton Packing,162 ill. App. 3”~at 738, 516 N.E. 2nd at 280, quoting

IEPA v. PCB,115 III. 2”~’65,70(1986).

In his brief, counselfor theIEPAraisesthe“notes”oftheillinois EPA’s Division

of LandPollution Control (“DLPC”) assupportthat issuesof fact exist.AR, p.55 — 56.

But, ratherthanshowingthat anissueofmaterialfactexistsbeforetheBoardconcerning

amodificationofpermit for thetransferstations,it demonstratesthatthemodificationof

the permit to allow a transferstationoperationis an insignificantmodification to the

original siting.
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Specifically, DLPC identifieda potential probleminvolved with thepossibility
that the RRRC facility would include the operation of a garbage transfer
station, andhowsuchoperationshouldbereconciledwith astatutorysetbackfor
suchoperations.(Emphasisadded).

Thus, RRRC did not believethat anycompliancewith Section22.14 ofthe Act
(415 ILCS 5/22.14) (which imposesa set backbetweentransferstationsand
nearbydwellings)wasrelevant.ARp.56. Respondent’sReply,p.3.

The IEPA’s memorandummakesclear that, but for the statutory setback,the

facility sitingwasfor atransferstationandincinerator.Thefact thattheRRRCdid not

needordesireto be sitedasawastetransferstationatthat time, in no waynegatesthe

factthatthesiting wouldalsosubstantiallyqualify otherbuildingsmakingup thefacility

for additionalpollution controluses. Basedon this admissionsby theRespondent,only

oneissue,thesetback,wasnotpursuedconcerningpermittingfor atransferstation. The

Petitionerwas fully awareof theneedfor statutorysetbackasthe local zoningboard

permittedazoningchangethatsatisfiedthestatutorysetbackrequirement. A newsiting

could not result in any different conclusionbasedon the proposedoperationat the

facility. “Surely not everysingledesignchange,howeverslight; requiresnew local

siting proceedings. Sucha completelackof designflexibility is neitherworkablenor

requiredby theAct.” Saline CountyLandfill, Inc. v. Illinois EPA.April 18, 2002, PCB

02-108. In the application for modification, the Village appropriatelyaddressedthe

setbackissuethrougha changein zoningapprovedby the Village Zoning Committee.

Becausethesetbackissuewas resolvedprior to theapplicationfor modification, there

would be no violations of the Act by granting a permit basedon the requestfor

modification.
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II. WASTE INCINERATORONLY

TheIEPAassertsthat becausetheterm‘transferstation”wasnotusedin thetitle

to the hearingsconductedby thesiting authority,the requestfor a modification to the

permit mustnow go backthrougha completelynewsiting procedure,eventhoughthe

facility alreadyis built andhasthe specific building beenusedto receive,sort, process

and treat MSW from its original day of opening. The receipt, recycling, storing,

processingandultimate removal of MSW was fully anticipatedand discussedat the

hearingoriginally conductedby thelocal siting authority. The wastehandlingactivity

was conductedin a building separateand apart from the powergeneratingbuilding.

While connectedby conveyorbelts,therewasno othersignificantphysicalconnectionto

thebuildings. All of theparticipantsat thepublic hearingwereawarethat MSW would

bereceived(upto 3000tonsperday) , processed,recycled(upto 25%),stored,andeither

burnedor sentoff site(up to 400 tonsperday). Thesameissues,with the exceptionof

thesetback,thatwereevaluatedandacteduponat theoriginalsitingwould havebeenthe

sameissuesif thetransferstationwaspresentedasthe primaryfunctionofthefacility at

thattime. TheRespondent’sapproachwouldsendthePetitionersbackthroughthecostly

processwhenthe only possibleissue,setback,wasaddressedby theVillage throughits

Board of Zoning Reviewand the facility complieswith the statutorysetback.. No

differentresultis possible.
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If eachand everyactivity associatedwith a pollution controlfacility hadto be

separatelysited, it wouldbe impossibleto havefimctional pollution controlfacilities. If

eachtime it wasnecessaryto go backto thestartofthesitingprocess,thecostof siting

would stall and impede any developmentof pollution control facilities in illinois.

Accordingto theIEPA, “Generally,it takesat leastthreeto five yearsto siteandpermit

newfacilities in Illinois, perhapslongerin the Chicagoarea. Six yearsof capacityfor

Region Two does not allow for any siting or permitting problems to arise.”

NonhazardousSolid WasteManagementandLandfill Capacityin Illinois: 2002.p. R2. 1.

UnderRespondent’stheory, disposalof wasteash(from incineration) would needa

separateanddistinctsitinghearingunderthis interpretationbecauseit wasdisposedofin

a landfill andnot incinerated. Wasteunacceptablefor fuel or recycling,which wassent

to landfill daily, would haveneededa specific siting approval. Finally, the recycling

would have certainly neededto have beenspecifically sited for the permit because

recyclinghasnothingto do with theactof incineration. “The Boardnotesthat if each

andeverydesignchangemadein permittinga landfill expansionautomaticallymeantthe

redesignedexpansionlackslocal sitingapproval,theresultcouldbeanearlyendlessloop

ofsiting,followedby permitting,followedby siting adnauseam”.Ibid.

The scopeof thesiting hearingencompassedmuchmorethanmerely siting an

incinerator. The PCB understoodthe scopeof the operationsand aptly describedthe

scopeofoperationsin a 1992proceedingbeforethePCB.
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RRRC originally requested(1988 Application) local siting approvalfrom the
Village in June1988for afacility to recover recyclablematerialsandenergy
from municipal solid waste. (j~iyet al v. Village of Robbins et al. (July 1,
1993),PCB93-52,PCB93-54.(Emphasisadded).

Whatfactspresentedby Petitionerdemonstratethat no violation of theAct would

occurif thepermitwasgranted?

1. Thatafull siting hearingwasconductedconcerningthefacility including all

activities in thewastehandling/treatment/recyclingand storagebuilding and

the electric productionbuilding. The facility, which included both these

activities,receivedlocal sitingapprovalandpermitsfromtheRespondent.

2. Those during the siting hearing,issuesrelatedto MSW receipt, handling,

storageand disposalwere fully before the siting authority and part of the

hearingprocess. All elements,with the exceptionof the setbackissue,

(admitted in Respondent’spleadings),that would involve siting a transfer

stationwereaddressed.

3. TheVillage ZoningBoardalloweda zoningchange,throughits publichearing

process,thateliminatedanybarrierto permittingatransferstation.

4. Thatthe siting authority and owner,Respondent,enteredinto an Agreement

with Allied WasteTransportationto operatethefacility asatransferstation.

TheIEPAdesiresto addadditionalrequirementsto permit transfersnotcontemplated

bythe legislature.TheexamplesgivenbyRespondentin theirbriefareat bestconfusing.

Petitioneris notattemptingto turnthefacility into a landfill orhazardouswastelandfill
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orto permitanactivity thathadnotpreviouslybeenlegitimatelyperformedandpermitted

atthefacility. Themagnitudeofchangeusedin theRespondent’sillustration is extreme

andunanticipatedby theAct andtheregulations. In this specificcase,themodification

is notofsuchanatureto requirere-siting,asdeterminedby thelocal sitingagency. “An

applicant that hasbeenthroughlocal siting, an often expensiveand time consuming

process,shouldnothaveto returnto getnewlocal siting approvalfor everysingledesign

changewithoutregardto theimport ofthe change.Ibid. No additional sitingis needed

whenthe facility is going to be substantiallyand materially the sameand usedas

originallyproposed.

The Section39.2(e) (5) agreement,enteredinto by the Village, is an appropriate

expressionofthe legislativeintentofthat section’spurposeofallowing the“appropriate

govern,thePetitioner,theright to determinewhatactivitiesaresitedat afacility suchas

this.

“However,anysuchconditionsimposepursuantto thisSectionmaybemodifiedby
agreementbetweenthe subsequentowner or operatorand the appropriatecounty
boardorgoverningbody.” 45 ILCS 5/1, Section39.2(e)(5).

TheRespondentwantsto assumeandusurptheresponsibilityofthelocal governing

body relativeto siting. Respondent’sattemptto increaseits jurisdiction over a local

sitingmatterwouldclearlygrantto Respondentarole neverintendedby theLegislature.

Oneinterestingaspectsof this matteris that within the site therewerea numberof

pollution control activities going on at the site, but in separatebuildings. While

incinerationwas the focus and most controversialprocessduring the siting hearing,
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receivingMSW, collecting MSW, sortingofMSW, recyclingMSW, storingMSW and

disposalof MSW andotherwasteproductsin landfills wasfully beforethelocal siting

authority..

CONCLUSION

WHEREFORE, the Petitioners,VILLAGE OF ROBBINS AJ’TD ALLIED WASTE

TRANSPORTATION,INC. requestthis HonorableBoardgrantits Motion for Summary

Judgmentandfor suchotherandfurtherrelief asthis HonorableBoarddeemsjust and

appropriate.

Dated:June11, 2004 RespectfullySubmitted,

VILLAGE OFROBBINS andALLIED
WASTET SPORTATION,iNC.,
Petitioner

y: William H. Mansker
OneoftheAttorneys

William H. Mansker
Village Attorney
3327West137mStreet
Robbins,illinois 60472
(708)385-8940
Attorney# 20553
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